Do you have plans
for your land?

Things to consider
If you are a land or property owner, whether that
be residential, commercial or agricultural, and think
your land or property has development potential
then we have drawn together some useful points
for you to consider.

Examples of property with
development potential
Within existing city/town/village
development boundaries:
• Existing houses with large gardens;
• Parcel of land either vacant or with other
current/former use such as car park,
builders yard, allotments, etc...;
• Tired/dilapidated/vacant buildings/dwellings
ideal for replacement or conversion;
• Commercial building with potential to convert
to residential;
• Non-conforming uses in residential areas,
ie back street garages, small industrial or
commercial units, old pubs;
• Closed or closing down or
relocating businesses.
Outside of city/town/village boundaries
• Old barns of character (stone/cob/brick),
or other buildings with potential to convert
to residential;
• Field(s) immediately adjacent to city/town/
village development boundaries that could
form a natural extension to that settlement;
• Tired/dilapidated/vacant dwellings ideal for
one for one replacement.

Planning Potential and Viability
If you wish to investigate matters further then we
are happy to discuss this with you to look at the
possibilities and to ensure that any potential scheme is
viable before investing time and money in the planning
stage. We work closely with many different planning
consultants, architects, engineers, land surveyors,
accountants, solicitors, etc... and can provide you with
contact details for the relevant professionals for the
various elements of the project you wish to explore.
We would nearly always recommend that owners
retain control of the planning process if possible
and gain the necessary planning permission, to
enable us to market the property/land and optimise
its value. However, with the ever evolving planning
process bringing new policies and the requirement
of increasing reports and surveys such as ecology,
drainage, arboricultural, contamination, archaeological,
etc... needed for making planning applications, the cost
is becoming prohibitive for most land owners. There
are other methods of achieving planning permission
without the land owner bearing the initial costs, such
as option agreements, conditional contracts, uplift
clauses, promotion agreements, etc... and these are
explored later in this brochure.

Tax and Finance Matters
You should certainly seek advice from an accountant
regarding financial matters relating to the land or
property, such as capital gains tax, inheritance tax,
outstanding mortgage/borrowing, taper relief, etc...
before progressing matters. For example, it may well
be more beneficial to consider transferring land to sons
and daughters if you are considering the long-term
potential with an option or promotional agreement
which may not come to fruition for several years.

Types of Planning Applications
There are numerous types of planning applications
such as full or detailed consent, outline consent,
reserved matters consent, conservation area consent
(for demolition, etc...), listed building consent, lawful
development consent, prior notification consent, tree
preservation order consent, non-material amendment
consent, etc...

Outline planning applications
Applications for outline planning permission seek to
establish whether the scale and nature of a proposed
development would be acceptable to the local
planning authority, before a fully detailed proposal is
put forward. This type of planning application allows
fewer details about the proposal to be submitted.
Once outline permission has been granted, you or the
developer will need to ask for approval of the details
(“reserved matters”) before work can start. These
details will be the subject of a “reserved matters”
application at a later stage.

Reserved matters can include:
• Appearance - aspects of a building or design
which affect the way it looks, including the
exterior of the development;
• Means of access - covers accessibility for all
routes to and within the site, as well as the way
they link up to other roads and pathways
outside the site;
• Landscaping - the improvement or protection
of the amenities of the site and the surrounding
area, this could include planting trees or hedges
as a screen;
• Layout - includes buildings, routes and open
spaces within the development and the way
they are laid out in relations to buildings and
spaces outside the development;
• Scale - includes information on the size of the
development, including the height, width and
depth of each proposed building.

While some applications are straightforward and a
decision can be made by the planning authority without
detailed information, other proposals may need more
information to be provided. Your local authority will
ask you to provide further details if it is necessary. It
is a good idea to talk to the local authority about how
much information might need to be included before
you submit your application. Once outline permission
has been granted, a ’reserved matters’ application must
typically be made within three years of the consent (or
a lesser period if specified by a condition on the original
outline approval).

The details of the application must be in accordance
with the outline approval, including any conditions
attached to the permission. It is often helpful to
discuss your proposal with your local authority before
you send in your application – this is known as ’preapplication advice’. Your local authority will normally
have details of how to go about this on its website.

Detailed Planning Permission

Listed building consent

You should use this type of application to make a more
detailed planning application for development such
as building, engineering or other works, in, on, over
or under land, or the making of any material change
in the use of any buildings or other land. This form of
application will include full plans, surveys and reports
to cover all or most of the matters such as design,
appearance, access, layout, scale, landscaping, etc..
Obviously a detailed permission will cost more to
achieve than an outline consent due to the increased
amount of information required such as surveys,
reports and architects drawings, planning fees, etc...
However, when it comes to sell the land a detailed
consent may achieve a higher sales price as the details
of the application have already been defined and
approved which removes uncertainties for a purchaser
and the need to have further plans and surveys
commissioned. This is certainly true for smaller
development sites but once you are considering a
larger parcel of land for multiple dwellings then outline
consent is normally more appropriate and most large
scale developers seeking such sites will have their own
house type designs that they will wish to utilise if they
purchase the site.

You will need to apply for listed building consent if
either of the following cases apply:

Planning permission for relevant
demolition in a conservation area
(Conservation area consent)
If you live in a conservation area, you will need
planning permission for relevant demolition in a
conservation area to do the following:
• Demolish a building with a volume of more than
115 cubic metres. There are a few exceptions - you
can get further information from the relevant council;
• To demolish a gate, fence, wall or railing more than
one metre high next to a highway (including a public
footpath or bridleway) or public open space; or more
than two metres high elsewhere;
• There are certain exemptions from the general
requirement to seek planning permission for relevant
demolition in a conservation area.

• You want to demolish a listed building;
• You want to alter or extend a listed building in a
manner which would affect its character as a
building of special architectural or historic interest.
You may also need listed building consent for any
works to separate buildings within the grounds of a
listed building. Check the position carefully with the
council - it is a criminal offence to carry out work which
needs listed building consent without obtaining it
beforehand.

Change of Use (ie. Conversion of
agricultural building(s) to residential use)
If you are proposing to change the use of a premises
or land, you should always seek advice from the
local planning authority to confirm whether planning
permission is required or not. Agricultural buildings
under 450sq m are permitted to change to Class
C3 dwelling houses, together with some building
operations necessary to facilitate the conversion.
This is subject to meeting certain criteria, including
no more than 3 dwellings within an agricultural unit.
It is also subject to Prior Approval being sought in
respect of transport and highways impacts, noise
impact, contamination risks, flooding risks, whether
the building is suitable for a residential use, and the
design or external appearance of the building.

Generally
Planning rules change quite often,
so whilst the advice offered here should
be helpful always check with us,
a planning consultant or your local
planning authority before taking action.

Other methods to obtain planning permission
If you would prefer not to pursue planning permission
yourself but are still interested in taking matters
forward with regard to the potential of your property
or land then there are some alternative routes. These
range from just selling with an uplift in value should
the purchaser gain consent at a later date, through to
allowing a third party to promote your land through
the planning system and then selling with planning
permission for the optimum market price with a preagreed percentage of the sale price going to the third
party. These various methods are briefly set-out in
this section.

Freehold sales with arrangements for
additional payment
This is where there may be a chance of ‘hope’ value
through planning and the vendor seeks a share of the
proceeds after legal completion of the sale (tax advice
should be sought). In this situation the contract for sale
will include a provision that if the purchaser achieves
an allocation or a planning consent at some point in
the future then the purchaser will make a payment of
an agreed share back to the original owner. This is a
commonly used arrangement and the terms will reflect
the market conditions, the planning prospects and the
negotiating strengths of vendor and purchaser.

The provisions that can be included are wide
and various, but fall into a series of categories:
• Descriptions: ‘top-up’, ‘overage’ and ‘clawback’
seem to be the most commonly used terms;
• Term or duration: these can be anything from
5 to 20 years, and occasionally longer;
• Trigger: The event that will usually trigger
a payment can include anything from the
allocation of the land at one or more stages
of the Local Plan process or one of the points of
the grant of outline or detailed planning consent.
• Security: Having conveyed the freehold the
challenge is how the vendor can secure any
future payment This might be by way of
covenant, obligation, restriction, bond or charge.
• Obligations: The parties may agree that the
new purchaser will undertake certain activities to
improve the planning prospects of the land such
as making representations to a new Local Plan
stage. This also has to cover the eventuality that
the purchaser doesn’t comply after completion.
• Value: The deal may specify actual figures to be
paid if certain planning goals are achieved. If not
the amount of payment might have to be
determined by reference to a valuation exercise
or formula in the future. Both this, and any
disagreement between the parties on the result,
will have to be considered in the documentation.

Conditional contracts
This is generally a type of transaction relating to
freehold sales although it is perfectly possible to have
a conditional contract to sell any assignable leasehold
interest. The essential difference between this type of
deal and a sale with an uplift is that the transfer of the
property interest may not necessarily be completed.
Whilst the parties exchange a contact the final
completion and transfer of the property is conditional
on certain agreed conditions being fulfilled.

Issues to consider with conditional contracts:
• The extent of the land or property which is
bound by the contract.
• The implications for any remaining land which
is excluded if the purchase is completed.
• The duration of the contract and any possible
time extensions.
• The conditions that need to be satisfied to
justify any extensions to the contract.
• The size of the deposit payable on exchange.
• The amount of the deposit which is nonrefundable if the purchase is not completed.
• The condition(s) which have to be satisfied
to purchase the property.
• Who is to be responsible for undertaking the
activities to try to comply with the conditions.
• The arrangements if the party responsible
for the activities necessary to comply with the
conditions does not do so at all, or in part or
not on time, or does something completely
different (performance terms).
• What if the conditions are not met, partly met,
or a different outcome is achieved completely
unforeseen by the original conditions.
• The process for resolution of problems if there
is a dispute between the parties.
• Will assignment of the conditional contract
be allowed.

The most commonly used form of conditions relate to
planning matters, where the purchaser will only buy the
property if for example a planning consent is granted.
If it is not then the relevant condition will not have been
satisfied and the contract will generally terminate and
the deposit be returned to the purchaser, less any nonrefundable element agreed. The relevant condition(s)
could simply require an allocation or be as specific as
requiring a detailed planning consent acceptable to
the purchaser. There could be more than one condition
and could relate to other matters such as highway
improvements or an access being available or more
extraneous matters such as the purchaser acquiring
land nearby or the lifting of a restrictive covenant.
With the wide range of issues that could be the
subject of a conditional contract it is essential to think
through the possibilities and implications if the matters
envisaged by the conditions do not go to plan. A list
of issues to consider in this sort of deal is set-out as a
guide but as always advice needs to be taken on a case
by case basis.

As is clear from the above this can end up being a
complicated form of agreement. It can be simple
but it can be virtually the same as an option with the
purchaser having the ability to choose whether or not
to buy.

Option agreements
A traditional choice for promoting strategic land is an
option agreement which allows a buyer to acquire a
development site if certain conditions are met. It can
range from a simple document to a very complicated
and intricate legal agreement which can have far
reaching effects for both the landowner and the
promoter/developer.
Options have a number of basic
general characteristics;
• It binds two parties (a prospective vendor and
a prospective purchaser) together exclusively
for a specified period of time;
• If the conditions for exercising the option
are satisfied the purchaser can compel the
owner to sell;
• The purchaser generally has the discretion not
to buy if it decides not to exercise the option.

An option is a formal legal agreement exchanged
between the parties and is often registered with
HM Land Registry. It secures the developers right to
purchase the property or land at the point in time when
the option is exercised. An option can be for any length
of time and in view of it’s possible longevity it is essential
to fully understand it’s provisions.

The most important aspect of this type of transaction
is that the purchaser has the discretion to acquire the
property if it so chooses, whereas the vendor is legally
compelled to sell the property to the purchaser if the
option is validly exercised.
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• Any extensions to the option duration.
• The premium or fee for the grant of the option
to the developer or promoter.
• The amount of land that can be purchased.
• The obligations on the developer or promoter
to promote the property.
• The stage that has to be reached before the
developer can start the process of purchase.
• The process by which the value of the property
(or part of it) to be purchased is established.
• The mechanics of successfully exercising
and completing the purchase.
• A minimum purchase price
• The arrangements to resolve disputes between
the parties.
• The arrangements for terminating
the agreement.
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One variation of this method is the ‘put and call’ option.
This is slightly different as it increases the obligations
and liabilities of the parties. The ‘put’ element means the
vendor can require the purchaser to buy the property
should the relevant circumstances be satisfied. The
‘call’ provision is the ability for the purchaser to start
the process to compel the vendor to sell the property.
This can be useful in dealing with options that might be
exercised in a number of phases.

Promotion agreements
A more recent but increasingly popular arrangement,
designed from the outset to align the interests of
landowner and promoter more closely together. Both
parties wish to see the land allocated, planning consent
granted, and the property sold for the optimum price.
The difference between this and an option is that
the intention is to secure planning permission before
marketing the land to the highest bidder from which
the promoter takes an agreed share. So, throughout the
process the promoter is concerned about maximising
value whilst also obtaining the planning permission, so
both landowner and promoter have a common interest
in securing permission on the best terms.
Another advantage is that whilst the grant of planning
permission in an option will often trigger the acquisition
process this is not always the case with promotion
agreements. Because of the mutual self interest if
market conditions are poor when permission is granted
or a better consent might be available the process of
disposal can be delayed.

A promotion agreement should contain
at least the following:
• The extent of the land or property which is
bound by the agreement.
• The duration of the agreement.
• Any extensions of time to the agreement.
• The premium or fee (if paid) by the promoter.
• The amount of land that can be sold.
• The planning obligations on the promoter
to promote the property for development.
• The obligations to submit a planning
application and secure a consent.
• Any requirement to access retained or
adjacent land.
• The process in which the value of the serviced
land and property is established.
• The process for marketing the land to achieve
the optimum price.
• The mechanics of transferring the land to third
party purchasers.
• How any third party land is to be dealt with.
• The agreed split of the sale proceeds
on disposal.
• The arrangements to resolve disputes
between the parties.

Promotion agreements are commercial contracts
that need to be carefully negotiated. Whilst the
common interest in obtaining planning permission and
maximising value are shared between the landowner
and promoter, the commercial terms, promoter fee,
costs and eventual disposal strategy need to be agreed
along with the suitability of a particular promoter for a
particular scheme.

• The arrangements for terminating
the agreement.

Properly managed promotion agreements offer
advantages that are hard to obtain by other methods
which is why they are becoming more common.
We hope that this brochure helps landowners
understand some of the issues and opportunities when
considering property development. Proper advice should
always be taken and we would be pleased to hear from
landowners wishing to discuss projects further.
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